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Decision re: Larry loffredo Construction Co.; by Robert P.
Keller, Deputy Comptroller General.

Issue Area: Pederal Frocuremeat of Goods amd Services (1%900).

Contact: Office of the Genexal Counsel: Procusesent Lav I,

Budget Function: Natiocnal Defense: Departaent cof Defense -
Procurement & Ccrtracts (058).

Organjizaticn Concerced: Department of the Eavy: Baval Pacllities
Engineering Comsand, Alexandris, Vi.

luthorit]: A.S.P.R. 10"102.5(11)- 55 Comp. Gen. 352. P.P.R.
1-10. 103=4(b) .

Protester asserted that the lov biddex, Robert G.
Ripper, should not te considsred Zor award, since the bid mas
accoapanied by an ipsufficient bid guataaty. Where the amount of
a certified check, in lieu of bid bosd, was in excess of the
difference between the lowv bid and the next low bid, failure to
provide the required amornt of bid guaranty vas properly walved
pursuant to Armed Service Procurement Regtlations. (Author/sC)
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miLe: 3-188180 DATE: April 22, 1977
MATTER OF: Larry Loffredo Comstruction Company

DIGEAT:

Whare smount of certifiad check, in lieu of bid
bond, was in excass of difforance betwean low

bid and next low bid, failure to provide required
smount of bid guaranty was properly waived pursuant
to ASPA § 10-102.5 (i1).

Invitstim for bids (III) ¥o. lebh-'l?-l-OwO was igsued by
tha Innl*rmﬂitiu h;inurm; Command, Department of the Havy.
At bid- opuuu on ‘Pebruary 10,1977, Roberl: C. Ripper (Ripper) was
the low bidder at $81,343. lid. were taquirod to be sccoupanied
by a bid dond or certified check in’ the amount of 20 percent of
the amount of the bid. The bid submitted by Ripper was accompanied
by, & certified check in the amount of $5;000 rather than the
$16,268.60 required. However, the. contracting officer accepted
Ripper's bid inssmuch as the certified check submitted by Ripper
exceeded the difference betwean Ripper's bid and the next low bid
(982,000) of Larry Loffredo Construction Company (Loffredu). The
protast of loffredo to our Office followed.

Essentially, the protester asserts that Ripper's bid should
not be considered for sward since it was accompanied by an insufficient

bid guaranty.

Section 10-107 ;5(41) of the Armed Services Procurement Regulation
(ASPR) (1976 ed.) provides that:
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1ifice with Fid Goarintae Niquizesdats.
Abm c:lthsr ii) the axitl:ence of | one of ‘the | follmdns
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tuetm; officerqthnt, not\r:lth-tandinz the uistcnce

nf one of the following s{tuations, acceptance of the
bid would be detrimental to the Govermnt 8 best
interests, mconq»liance with & solicitation requheuent:
that the bid be supported by a bid guarsatce will require
rejection of the bid (See 2-404.2(h)):
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"(11) when the amount of tha bid gusrantes
sutmitted, though lass than the amouat
required by the invitation for bids, is
equal to or greater than ths difference
betwsen the price stated in tha bid and
the price stated in the naxt higher
acceptable bid, & ¢ &M

,

Since Ripper's failure to conform to the literal thuitcl-ntt of
tha bid bond provision comes within the ASPR exception, the agsncy
properly waived the deficiency in Ripper's bid. See Commerciel
Sanitation Service, 55 Comp. Gen. 352 (1975), 75-2 CPD 212,

With regard to Loffrado's contention that there is nothing in
ASPR which mandates that the contracting officer accept a bid
guaraaty lcss than that requised in the IFB, we stated in Commexcial
Sanitatior, supra:

"The cited provilion of ASPR [§10-102. 5(11)
(1974 ed.)] vas promulgated to provide’exceptions
to the general rule where dessed to be in tha best
interest:of the Govermment. While the ASPR provision
in question gives discretionary nuthority to the
contracting officer to decsde whether bid bond
deficiencies slould ‘be. wal >ed, ‘such diacretion nuat
haye Lecn intended for applicationm within definite
rules. Since thc low bidder's failure to conform
to the 11tera1 requitel-nt- of the bid bond provi-
sions colts4y1th1n one of the ASPR excepticns. such
failure should be waivad provided it is found by the
procuring activity not to have been due to the pro-
tester's inability tojdbtain the bid bond in the
required smount for flnancial or reiated Teasons, or
for ,such other’ vnlid Tessons that would not make
acceptance of the bid in the best interests of the
Govermment ., Stated differently, absent a specific
finding, which ' wns not made here, that & waiver of
the requirement) was not in the best intarests of the
Government, the! bid should mot be rejected 1f 1t
falls into the stated exception. To rule otherwise
would permit unbridled discrstion to totally defeat
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- the porpose of the exception aud allow its

’ : employment as & substitute for rejacting bids
for unrelated reasons such as nonresponsibility
daterminatioms.”

In the present cass, thers vas no finding that tha acceptanca

. of Ripper's bid would in any way be detrimental to the best interests
of the GCovermmsnt or prejudice the rights the Govermment would other-
wisa have,

! Mdittmlly, in co-ercnl Sanintion. u. wa reccmmended to

. the ASPR Committes of the Department of Defense that the language of

. . ASPR § 10-102.3 be ttvitod so that it is no longer discretionary on

the part of the contracting officer whether to nccept a bid 1f the

bid bond 1. deficient but falls irithin one of the enu-etutedrexceptioul.
i Similar provisions for the uceptmce of bids under like circumstances

! ' are coutained in the Pederal Procurersnt Regulations § 1-10.103-4(b)

' (1964 od. amend. 48) and make the application of the regulation manda-

tory.

- The lllzgation thst the wvaiver of a'bid boud deficﬂlncy gives the
bidder additional time to obtain perfomnce and payment ionds is
without merit., Under the terms of the solicitation, all bidders have
the same time after bid opaning within which to obtain such bonds.
Therefore, we do not believe the waiver provisions of ASPR §
10-102.5(11) digseriminate between bidders in obtaining perfornance
and payment donds.

, Hnally. Loftrcdo nr;uu "that tha Goverment 4is not protected
‘ by ‘the amount of an mutficunt bid’ gturantee even though the
/' guaranted submitted covers the difference betwsen that bid and the
next low bid,. In this’ r.mmcction. it is argued ‘that once award 1s
mada to the bidder furnishing the 1nauff1cicnt bid bond all other
bids are in effect rejected and the second low bid is no longer
availsble for acceptance should the low bidder fail to exacute the
necaspary documents and is therefore defaulted

. Tho .uffieicncy of a bid bond ralatel to uhcther tho Govcrnment
will receive the full and co-plat(. ‘protection conte-plated in the
uvintﬁtha bidder fails to execute and deliver the required contract
. ) doculento and the tequ:ltod perfomnca and paymént bonds. Assuming,
. -arguendo, (hat in the event of default and nonavailability of the
other bids, as contended by the protester, it is tvue that the Govern-
ment will not have the secured protection contemplated. However,
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undar tha default clause of the contract the defsulted coatractor
vili be liable fo. any excess costs upon reprocurement. Whethar
any reprocurement contract price will ba in excess of the second
low bid on the original solicitstior is speculative. In any event,
it has been decided as & matter of policy, as set forth in ASPR,
that full and complete protaction may ba waived in the circumstances

enumerated.

Accordingly, the proteat is denied,
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of the United States






